It’s the seventeenth year of Mock Trial in Washington State. Since
1989, this hands-on educational experience offered by YMCA Y outh
and Government has richly enhanced the high school years of over
6800 students! For the more than 60 teachers who participated in our
program last year, welcome back. For those new to our program, you’re in for a rewarding
experience!

What can Mock Trial Do for YOU?

e Asa classroom unit or in competition, this will be your students’ most popular activity. In
this forum you will have an interactive aternative to traditional approaches that will ignite
the interest of your students. Y ou can expect students to wrestle with realistic and difficult
issues. You’ll know that the education you’re delivering is the best thereis to offer!

e The kit comes with everything you need to get started. You don’t have to be a lawyer! We
provide a mentor program and will assist you in finding an attorney for the legal instruction.

e Mock trial satisfies new educationa academic learning requirements (EALRS) by giving
practical experience in thinking critically and providing students with experiences they’ll
transfer to the working world.

e Research has shown that students who are involved in effective, law-related education
programs show greater interest in their studies, more respect for their teachers, and a better
understanding of their rights and responsibilities.

e Community networks are strengthened between educational and legal professionals as they
work together in teaching students and conducting mock trial competitions.

What can Mock Trial do for your STUDENTS?

e Through careful study and preparation, students will gain first-hand knowledge of our
judicial system and how to resolve conflict peacefully through an in-depth look at the facts.

e It will build their character and self-confidence. They will expand their minds by grappling

with other points of view and exploring complex issues.

Students will develop skillsin public speaking, research, critical thinking, and oral advocacy.

Students will learn the value of being aresponsible, reliable, caring member of ateam.

They will interact with real judges and attorneys and meet kids from all over the state.

Involvement in mock trial will enhance any college or scholarship application.

The leadership training they receive will transfer to possible roles in adult life as litigant,

witness or juror and will serve any adult role they choose to endeavor.

We’re glad that you are joining other teachers and attorneys in offering thisrewarding and
educational experienceto theyouth of our state. Without you, students would miss out on an
incredibly valuable high school experience — one that they’ll remember for the rest of their lives!

Sincerely,

Kelley Flynn Janelle Neshit Judge William Downing
Program Director Executive Director Program Chair
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Mock Trial Testimonials:

“I saw what mock trial did for my daughter at Fort Vancouver High School; what a positive
experience it was! I was looking for another academic activity our students could excel in.”
Carol Boyden, Principal and Mock Trial Coach, Washougal High School

“This program develops great leadership skills. It offers more skills than any other educational
endeavor. It’s better than debate.”
Charlie Williams, Attorney coach for Franklin High School, national champion

“What a super program!”
Karen Greig, Washington Sate Trial Lawyers Association member

“I love this competition!”
Kathy Lynn, Seattle attorney and volunteer for Mock Trial

“I think this has given me confidence that I can give my opening statement without falling into
little pieces.”
Julie Kanago, Central Valley High School

“This is as good as it gets.”
Wayne Blair, President of the Washington State Bar Association

“I learned to always be confident of what you say and do.”
Annasara Purcell, attorney for the Franklin High School Nationals team

“Mock Trial is a fantastic program. We started it in our school as a senior project. Ilook at
schools and wonder how they can justify NOT doing Mock Trial! Our kids are so excited about
it and after just three years we’ve grown to three competitive teams.”

Bob Ford, Ridgefield High School coach

“As a result of Mock Trial, I have learned to keep an open mind, deal with the pressure of the
unexpected, and to work together well with others.”
Mandi Cox, mock trial participant from Lynden High School

“We have learned a lot about teamwork. We have found that to work as a team we had to take
responsibility for our parts.” Walla Walla High School participant
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Program Overview

Our Mission: Teach Democratic Vaues and Skillsto Y outh Through Hands-On Experiences
Motto: Democracy Must Be Learned by Each Generation
YMCA'’s Core Values: Honesty, Respect, Caring, and Responsibility

The Washington State YMCA Mock Trial Program is one of two non-profit programs sponsored
by YMCA Y outh and Government. The other program, now in its 58th year, is Y outh
Legidature where students from delegations al over the state conduct their own Legidlative
session in May. Both programs operate under the auspices of the YMCA of Greater Seattle.

Mock Trial started with a Washington State Centennial grant in 1989 by the Office of the
Administrator for the Courts. Since its inception, the Mock Trial Program has seen over 6,800
students participate. Around the state, 48 schools participated at district competitions and 20
teams competed in the State Finals. At the Mock Trial Nationalsin 2004, Seattle Preparatory
School honored our state and program by placing sixteenth overall at the national competition.

Y outh Legislature has served over 20,000 participants in its half-century tradition. Both
programs are non-profit and rely on participant fees, grants, and donations to offer their
educational programs every year.

The state office for YMCA Y outh & Government is located in Olympia and operates under an
Executive Director and a Program Director.

As an organization, both programs are united under the Y outh and Government Board of
Directors. This group is comprised of community leaders, Y MCA administrators, education
professionals, and members of the legal community. The Mock Trial Program Committeeis
made up of teachers, judges, court administrators, and attorneys. Its purpose isto guide program
policy and generate a source for a new case each year. Throughout the state, District Conveners
recruit teams and organize regional competitions.

The Mock Trial kit gives public and private school teachers, youth group advisors, or home
school groups the materials needed for instructional activities of varying lengths and intensity:
from an informal two hour mock trial, to alonger classroom unit, or to a competitive season. In
addition to lesson plans and competition information, the kit includes materials on how to
prepare ateam for competition.




Y YMCA

Youth Legislature Mock Trial

YOUTH & GOVERNMENT
VISION STATEMENT

NEW GENERATIONS OF ETHICAL AND INFORMED
PUBLIC-MINDED CITIZENS

MISSION STATEMENT

TEACH DEMOCRATIC YALUES AND SKILLS TO YOUTH THROUGH HANDS-ON
EXPERIENCES.

SPECIFIC PROGRAM GOALS INCLUDE:

» TO FOSTER THE DEVELOPMENT OF CITIZEN RESPONSIBILITY

> TO DEVELOP SOCIAL COMPETENCE, PROBLEM-SOLVING ABILITY, AND
COMMUNICATION SKILLS

» TO INSPIRE YOUNG PEOPLE TO BE RESPONSIBLE AND ACT WITH INTEGRITY

» TO ENCOURAGE SELF RELIANCE AND A SENSE OF PURPOSE IN YOUTH

> TO PROVIDE TRAINING AND EXPERIENCE THROUGH ACTIVE PARTICIPATION IN
THE THREE BRANCHES OF GOVERNMENT: LEGISLATIVE, EXECUTIVE AND

JUDICIAL

» TO STIMULATE CAREFUL DELIBERATION OF SOCIAL ISSUES AND THEIR
POSSIBLE RESOLUTIONS

» TO CREATE OPPORTUNITIES TO HEAR AND RESPECT VARYING VIEWPOINTS
> TO APPLY ETHICAL VALUES IN MAKING PUBLIC POLICY

» TO TEACH THE YMCA CORE VALUES OF HONESTY, CARING, RESPECT AND
RESPONSIBILITY

MOTTO
DEMOCRACY MUST BE LEARNED BY EACH GENERATION



Questions and Answers about Mock Trial — The “Nuts and Bolts”
¢ Don’t start anything until you read this! ¢

What isa mock trial?

Wheredo | get the case
for the year?

Who organizes and
pays for the Mock
Trial Program?

Who can form a mock
trial team?

What happensduring

thetrial?

When arethe
competitions?

High school students portray a part in acast of courtroom characters. Much of
mock trial’s fascination lies in its dramatic role-play possibilities. Students
can become for atime afiery prosecutor or a dedicated defense attorney, a
righteous defendant or an elusive witness. Each year students study a new
hypothetical case relevant to today’s issues. They receive guidance from
volunteer attorneys in courtroom procedure, oratory, and trial preparation.

The Mock Trial Kit (includes the case and supporting materials) is provided
by the Mock Trial Program in mid to late September. No other materials other
than those provided may be used. This places the emphasis on interpreting
and formatting information into a convincing case rather than researching
obscure legal precedents.

The YMCA Y outh and Government program funds a program director to
administer the Mock Trial Program. Our operating costs come from
donations, grants, and volunteer support from law-related organizations.
Parti cipant fees make up the additional costsit takes to make this program
possible. Public and private high school teachers and attorneys take on the
task of preparing students for competition. They may receive a stipend from
their individual schools.

A teacher at any high school, public or private and/or an attorney volunteer
can be acoach. All participants (grades 9-12) must be enrolled at the same
high school or be a pre-existing member of a youth group in existence for a
minimum of 3 years with a constitution or bylaws. Home school and 4-H
groups may also participate. With the approval of the state coordinator,
exceptions can be made to help new teams get started.

Teams present their case in atwo-hour trial before areal judgein area
courtroom. At district competition, each team gets two opportunities to argue
the case. At State finals each team goesto trial four times (twice to
prosecution, twice for the defense). During the trial, each side presents the
pre-trial motion. Next, they give their opening statements. Later, each of the
four witnesses for both the prosecution (or in acivil case, the plaintiff*) and
the defense are interviewed and cross-examined. Then the attorneys make
their final casein a closing statement. At least two practicing attorneys
critique and score student performances in each trial. Volunteer judges rule on
the merits of the case.

* Any future references to prosecution should read plaintiff in a civil case.

In February, teams of attorneys and witnesses meet at county courthouses all
over the state to argue their cases. On the last weekend in March, the winners
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What doesit cost to
participate?

How do teamsfinance
their competition fees?

How ismock trial
taught?

When does the mock
trial season start and
end?

How much timedoes it
taketo prepare ateam
for mock trial?

How does a team get
an attorney to help
out?

of thelr respective districts meet at the state competition for two daysto
compete with other teams from all over the state. The state champion
represents our state at Nationals held over Mother’s day weekend in May.

District Competition cost $100 per team plus $30 per person for ateam of 15
students. State Finals cost $300 per team, $20 per person, plus lodging and
transportation.

ASB funds, local bars and/or legal firm donations. Our program has a small
scholarship fund for teams and individuals. Most teams do additional
fundraising. Two scholarship forms are included in the kit plus fundraising
ideas.

There are alot of successful formulas. Advisors may run mock trial asan
extracurricular club meeting regularly October through February (for
Districts) and until the end of March if they go to State. Other advisors run
mock trial during first semester class then organize into an extracurricular
club until the season isover. A few recruit and select mock trial members
from their classes and hit the case really hard in January through Districtsin
February. This plan would be difficult for anew or inexperienced team.

The year’s case is available in mid to late September. Districts occur mid to
late February. State is always the last weekend of March. Nationals are held
over Mother’s Day weekend in a different city each year. The competition
season fitsinto the winter sports season and ends before spring vacation. The
District Convener determines the date in February. State Finals are often held
the same weekend as State Knowledge Bowl but usually don’t conflict with
Debate events. Half of the District Competitions are held on a Saturday. M ost
District Competitions last one day with the exception of Clark County.

Many teams spend the fall learning legal terminology and tria techniques.
During this time, many practice on other mock trial cases and may organize
informal competitions with nearby schools. Schools typically start preparing
the year’s case in early to mid-December.

For extracurricular arrangements, most teams will meet one to threetimes a
week from October through January. Usually teams meet 3-5 times a week
during February to prepare for Districts. Attorney coach time commitments
vary. In February and March they may spend up to several sessions aweek
preparing for District and State competitions. A session may be one-half hour
to four hours long during lunch, class, before or after school. When offered
through afirst semester class, students have the benefit of more frequent
instruction depending on other curriculum demands. For classroom situations,
extratime will be required outside of class in February and March. Students
often spend some vacations learning their parts.

Many teams will recruit a parent who practices law to volunteer. Y ou can call
or e-mail your District Convener for suggestions. Thisis the organizer for
your region — often ajudge or amember of the legal community. The Mock
Tria Kit contains alist of District Conveners. The state director may aso be
ableto provide afew names of attorneys in your area who have expressed



How many students
doesit taketo
participate?

How areteam
membersrecruited?

How isateam created?

How does ateam get to
compete?

interest. More than one attorney may help a team. Volunteer attorneys don’t
receive compensation or continuing legal education credits for their time, but
they do it because it’s rewarding. Students must attend practice sessions with
attorneys or they should be removed from the team. A $100- $200 per hour
attorney won’t continue to volunteer time if students don’t show up. Younger
attorneys with fewer family commitments will do it asaway to give to their
community. Established attorneys may be busier, but may want to volunteer
during their own children’s high school years. Finding an attorney coach is
really abig help! Often they will find other attorneys to assist them once
they’re hooked on mock trial!

It takes 6-15 kids and a school may field more than one team. A full team
would have fifteen students with three student attorneys and four witnesses
for both the prosecution and defense. Under this scenario, seven students
learn the prosecution’s case and seven learn the defense case. The fifteenth
student fillsthe role of bailiff. For teams with fewer students, it is possible
for students to double up on roles with a set of six students learning and
arguing both sides. They would have no bailiff, and one of the attorneys for
each side would also present the pre-trial motion in addition to an opening or
closing statement and witness examinations. When doubling up, a student
may be a witness for the prosecution’s case (for instance) and an attorney for
the defense. They cannot play both witness and attorney for the same side.
The team that competes at Nationalsis limited to eight members.

Start by recruiting from students in business law, civics, U.S. government
classes and from debate, drama or speech clubs. Post flyers around the school
and hold an informational meeting. Write a short article for the school and
local newspaper to inform students of upcoming auditions or meetings.

Again there are many ways to do this. Some teachers recruit specifically from
competitive Debate, Speech, and Drama teams for their experience. Others
allow anyone who commits the time to participate. Some teachers conduct
auditions for witness and attorney roles, others select their students and assign
them arole. Some teachers form ateam of seven of their best students who
prepare and argue both sides of the case. They do this to ensure their best
chances at winning. Others want broad participation to be the presiding goal
of their program, so they’ll form a Varsity and a JV team from the students
they have. The selection process depends on your style and the goals you’ve
set for your program.

Any team that pays the registration fee by the deadline is allowed at Districts.
The top two teams at each district competition compete in the State Finalsin
late March. Twenty teams compete at State.




What’s involved in
preparing for
competition?

Educate students on elements of atrial and legal terminology.

Recruit an attorney to help you.

Take atour of the local courthouse.

Make copies of witness statements.

Conduct auditions or otherwise assign roles.

Read the case and work on a case analysis.

Break down each witness statement into statements of fact.

Weed out irrelevant details that have no bearing on the case.

Separate the facts that are good/bad for the prosecution and for the defense.
Create atimeline of eventsin the case.

Choose atheme to each side of the case.

Practice how to phrase questions that cannot be successfully objected to.
Write questions for each witnesses’ examination and cross-examination.
Help the witnesses rehearse their answers to the above questions.

Have attorneys start writing their opening and closing statements.
Review and practice how to make effective objections.

Show attorneys how to submit exhibits and how to introduce their team.
Train students in proper courtroom decorum, dress and demeanor.
Predict the opponent’s possible objections and how you’ll respond.
Teach and practice elements of effective oratory and presentation.
Conduct practice scrimmages. Ask ajudge to comein to critique.



Other Words of Wisdom from Successful Coaches...
@ Don’t miss this!!! @

After you get the kit, set aside a block of time to read the kit materials and the case
thoroughly. Recruiting an attorney to advise you and your students is redly helpful. Many
teachers who don’t know much about law have coached teams. They learn along with their
students. Having an attorney to help assists the teacher as much as the students!

Competitive Mock Tria takes commitment. Two other important attributes are responsibility
and teamwork. It takes hours of preparation and good organizational skills. Students must
attend practice and spend outside time preparing their witness or attorney roles. Lay out your
expectations from the get-go and have students commit. If students don’t show up they let
their team down, whittle away team morale, and decrease their chances of success and fun at
this endeavor.

Start early enough or if you plan to start January 1% have a grueling schedul e planned with
students who’ve already been recruited and have parts that they’ve studied over the holidays.
After the caseis analyzed and memorized, plan to spend a month working on oratory and
presentation style. Don’t give this process short shrift — it makes all the difference when
attorneys score the teams in competition. Get the speech teacher as well as the attorney to
advise you and the students at this level.

Don’t let the temptation to help the students override the purpose of the program — their
learning and their accomplishment. If you write the material or even work it over alot, it
becomes less their product and more yours. Don’t allow students to adopt another team’s
material — it’s ethically difficult to defend and unbelievably awkward should the team get
caught by the team the material was copied from. Teams will know when students have been
allowed to copy aturn of a phrase or repeat aline of questioning that appears al too familiar.

Assign alternates in case a member drops out. If an attorney has to be replaced, it will usually
be with someone familiar with the case — most likely awitness. Move the witnessinto the
attorney role and fill the witness position with an alternate.

Mock Trial isnot drama. It has elements of dramain the portrayal of witnesses, but too
much melodramawill hurt your team. Witnesses must know the facts of the case very well.
Well-rehearsed answers will look stale and overwrought demonstrations of emotion will
backfire. Subtle characterizations can still be very effective — atilt of the head, a shuffle to
the walk, a slight accent, a mannerism that’s unique, a stutter...

Don’t over-practice. Thetrial will unfold with its share of surprises— ateam should be wary
of becoming complacent with their version of the case. Mock trial’s best teams know how to
think their way out of a tough situation or when the trial takes a direction they didn’t expect.

Instruct your students to observe courtroom decorum — never chew gum or eat during the
trial. Attorneys should wear conservative clothing — dark sport coats or dresses or ajacket
and skirt. Wear small jewelry or none at all. While attorneys need to dress more formally,




witnesses should dress appropriately for their role without obvious costuming. Do not move
furniture, approach the witness, touch exhibits or papers without permission from the judge.
Observers of the trial should be quiet and attentive. No side-talking.

Instruct students to control their facial expressions and body language. They can put on a
calm and poised face even if they’re feeling a range of emotions or even turmoil inside. A
composed and unruffled team will impress the judge and the attorney raters. Never treat a
member of ateam or the judge with bias as to gender, age or race—i.e. don’t be
condescending or over-bearing or interrupt or over-object. Never raise your voice or argue
with the judge. A rush of whispers among team members will make you look bad. Do not
display a negative facial or vocal reaction to a judge’s decision. Create practice scenarios
where you learn to stay composed under pressure.

Organize your cases and prepared questionsin plastic. Laminate the objections and keep
them nearby for reference unless they are committed to memory. Each attorney should have
anotepad. Closing and opening statements should be memorized. Visuas (within the rules)
can help to focus attention to the key points.

Thisisaprogram of the YMCA. We expect all participants — coaches, students, parents,
attorneys and teachers — to demonstrate the YMCA’s core values: Honesty, Responsibility,
Caring and Respect. And of course... HAVE FUN!



YMCA Youth and Government Mock Trial — Case and Competition History

Year | Type Case Case Subject Teams Championship Presiding Judge
At Round
State (winner in bold)
1989 | Civil Casey Carter v. Henry | Discrimination of a 8 Capital vs. Supreme Court Justice
M. Jackson H.S. student with AIDS. Moses Lake Barbara Durham
1990 | Civil Robinson et. a v. High school drug testing 8 Franklin vs. Supreme Court Justice
Adams School District | policy. Port Angeles Charles Smith
1991 | Civil State of Washingtonv. | The Right-to-Die. 8 Franklin vs. Supreme Court Justice
Chelan Lake
1992 | Crim State of Washington v. | Involuntary manslaughter/ 8 Franklin vs. Supreme Court Justice
Haines possession of unregistered Ft. Vancouver James Dolliver
weapon.
1993 | Civil State v. Kruse Malicious harassment. 16 Ft. Vancouver vs. | Elaine Houghton and
University Prep Steven DeForest
1994 | Civil State of Washingtonv. | Insurance fraud. 18 Lynden vs. Supreme Court Justice
Jerrod Theodore Ft. Vancouver
Bronson
1995 | Crim | State of Washingtonv. | 2™ degree burglary and 15 Ft. Vancouver vs. | Supreme Court Justice
Mel Dobson malicious mischief. WallaWalla Charles Smith
1996 | Civil Capulet v. Rich Racial discrimination. 14 Ft. Vancouver vs. | Court of Appeas
County S.D. Franklin Judge Karen G.
Seinfeld
1997 | Crim | State of Washingtonv. | Self defense or murder 16 Franklin vs. Supreme Court Justice
Haines University Prep Richard B. Sanders
1998 | Crim | Statev. Jones Domestic violence. 18 Franklin vs. Supreme Court Justice
Ridgefield Richard Guy
1999 | Civil Noblev. Katiesburg Sexual harassment in 22 Franklin vs. Supreme Court Justice
School District schoals. University Prep Barbara Madsen
2000 | Civil Alex Williams, Marty | First Amendment and 20 Franklin* vs. Supreme Court Justice
Graves, and the Cedar | casefor injunctive relief. University Prep Gerry Alexander
County Board of Educ. National Champion
2001 | Crim Statev. Tag Montague | Free Speech and Graffiti 20 Franklin* vs Supreme Court Justice
Franklin Tom Chambers
3 at Nationals
2002 | Crim State v. Ogden Browne | Vehicular Homicide 20 Franklin* vs Supreme Court Justice
University Prep Susan Owens
6" at Nationals
2003 | Crim Statev. Taylor Sports Assault 20 Seattle Prep* vs | Supreme Court Justice
Garrison Franklin Susan Owens
6" at Nationals
2004 | Civil Internet Freedom Civil Liberties and Patriot 20 Seattle Prep* vs | Former Supreme
Forum, et al. v. Sam Act University Prep Court Justice Robert

Houston

16"Mat nationals

Utter
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TEACHER ADVISOR LESSON PLANS

The following materials may provide some ideas that advisors can usein
teaching students and youth group members about short mock courtroom
trials. They may be adapted to best suit your local educational goals.

These materials were written for use with brief classroom mock trials involving all studentsin
the classroom, which is different than the mock trial described in the latter pages of thiskit. The
case presented in this kit includes alonger, more involved mock trial with up to three attorneys
per side, four witnesses, and no jury.

However, these materias can be used with an entire class, from which the competition team can
then be formed. When the in-class activities are compl eted, the competition team can practice
outside of class. This mock trial program can also be used with extra-curricular groups such as
school debate teams or youth groups including scout troops, Y MCA Y outh & Government
groups, teen church groups, homeschoolers etc. Students on each team must be from the same
high school or a pre-existing member of the same youth group.

Much of the material in these lesson plans was developed by what was formerly the National
Institute for Citizen Education in the Law.

EDUCATIONAL BENEFITSOF THE MOCK TRIAL PROGRAM

Participation in this educational opportunity demands quite a bit of time from teachers and
attorneys, but the benefits will make it worthwhile.

Some of the educational benefitsfor studentsare:

Knowledge of practical law and trial procedure and education about the legal profession.
Increase in student motivation to excel and participate fully.

Development of research, organization, planning and preparation skills.

Development of oral advocacy skills.

Enhancement of communication skills -- speaking, listening, writing.

Enhancement of reasoning, critical thinking and analytical skills.

Development of self-confidence and self-esteem.

Knowledge of strategies for conflict resolution.

Experience in team effort.

Substantive knowledge about the issues presented in the case.

VVVVYVYVVYVYYVYY
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RESOURCE LIST

Street Law, Inc. //

)

1600 K Street, NW, # 602 7
Washington, DC 20006
Telephone: 202-293-0088 Fax: 202-293-0089 /

Website: www.streetlaw.org

American Bar Association

Division for Public Education (NLRC)*

541 N. Fairbanks Court

Chicago, IL 60611

Telephone: 312-988-5735

Email: abapubed@abanet.

Website: www.abanet.org/publiced/home.html

*What is the National Law-Related Education Resource Center (NLRC)?

The American Bar Association’'s Public Education Division created the NLRC in 1991 to collect
and disseminate information on law-related education (LRE) programs and resources, legal
topics, funding sources, and teacher and resource leader training opportunities. The NLRC can
point you to magazines, newsl etters, technical assistance papers, anthologies, syllabi,
bibliographies, videotapes, software, posters, journalists guides, law client products, law career
information, and hundreds of law-related educationa products and services. The NLRC also
serves as the Adjunct ERIC Clearinghouse for Law-Related Education
http://www.indiana.edu/~ssdc/eric_chess.htm.

Center for Civic Education

Charles N. Quigley, Executive Director

Roy Erickson, Director of Justice Education Programs
5146 Douglas Fir Road

Calabasas, CA 91302

Telephone: 800-350-4223 Fax: 818-591-9330
E-mail: youthforjustice@civiced.org

Website: www.civiced.org
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Constitutional Rights Foundation

Los Angeles Office

Todd Clark, Executive Director

601 S. Kingsley Dr.

Los Angeles, CA 90005

Telephone: 213-487-5590 Fax: 213-386-0459
E-mail: todd@crf-usa.org

Website: www.crf-usa.org

Constitutional Rights Foundation

Chicago Office

Carolyn Pereira, Executive Director

407 S. Dearborn, Suite 1700

Chicago, IL 60605

Telephone: 312-663-9057 Fax: 312-663-4321
E-mail: pereira@crfc.org

Website: www.crfc.org

Phi Alpha Delta L egal Fraternity

Frank C. Patek, Il, Executive Director

345 N. Charles Street

Baltimore, MD 21201

Telephone: 410-347-3118 Fax: 410-347-3119
E-mail: andrew@pad.org

Website: www.pad.org

U.S. Department of Justice - OJJDP

810 Seventh Street, NW

Washington, DC 20531

Telephone: 202-307-5911 Fax: 202-307-2093
E-mail: askjj@ncjrs.org

Website: www.usdoj.gov

Juvenile Justice Clearinghouse

P.O. Box 6000

Rockville, MD 20849-6000

Telephone: 800-638-8736 Fax: 301-519-5212
E-mail: askncjrs@ncjrs.org

Oregon Classroom L aw Project

Marilyn R. Cover, Executive Director

620 SW Main, Suite 102

Portland, OR 97205

Telephone: 503-224-4424 Fax: 503-224-1721
E-mail: mcover@classroomlaw.org
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State Bar of California

Kids and the Law publication

Thisweb publication is aimed at parents to inform them about their parental rights and
responsibilities and to assist them in teaching their children about the laws that effect them.
Topicsinclude: juvenile court, truancy, work permits, shoplifting, fighting, gangs, curfew, drugs,
alcohol, age of majority, and much more. Some of the information is specific to California, but
there is much that is useful for other states.

www.cal bar.org/2pub/3kids/3kidsndx.htm.

For_a copy of the 42-page booklet, 4 Citizen’s Guide to Washington Courts
or_a copy of the Supreme Justice video contact:

Office of the Administrator for the Courts

PO BOX 41170

Olympia, WA 98504-1170

Telephone: 360-753-3365

Center for Research And Development in L aw Related Education
(CRADLE)

A lesson-plan sharing service for teaching civics-related materials.
Website: www.constitutioncenter.org
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INTRODUCTION - TRIALSand AMERICAN SOCIETY

Whether the issue is teaching evolution in school, the kidnapping of the baby of a
famous couple, or a Hollywood lovers fatal quarrel, Americans have long relished the spectacle
of the courtroom trial.

In the past fifty years, crowds have strained against police barriers, hoping to get into courtrooms
where presidential counselors were being tried as part of the Watergate conspiracy. They have
packed the courtroom where a school mistress was on trial for the murder of her lover, afamous
physician. They have sat watching while the psyches of awould-be presidential assassin or the
most private details of afamous athlete charged with murder were exposed to the world. In some
recent cases, courtrooms have been replaced by highly public hearings by special counsels on the
doings of a President and his friends and the Department of Justice itself. The names of the
parties to cases like these move into American legal and popular history: John Ehrlichman and
Robert Haldeman, Jeanne Harris; John Hinckley, O.J. Simpson, Bill Clinton and Waco.

Then, too, the names of the most prominent role-players among the judges and attorneys edge
into daily conversation, at least for atime: John Sirica, Barrington Parker, F. Lee Bailey, E.
Bennett Williams. Scores of reporters, and, in recent years, miles of videotape - even inside
some courtrooms - feed this public fascination. Perhaps the media’s role in heightening the
public’s contact with the trial process is most clearly underscored by the fact that many of the
nation’s most well known trial celebrities are Hollywood creations or more recently, judges
turned into public icons like Judge Judy!

Media hype aside, there are important reasons for the public attraction to the trial process, and
these are undoubtedly inherent in the nature of our government and legal system. Perhapsthe
most basic of these reasons is the public’s perception of the trial as one of society’s principal
vehicles for the achievement of justice for all citizens, a belief which is the cornerstone of our
American legal system. In these times, apparent widespread distrust of the trial process surfaces
whenever members of the public loudly protest averdict, as happened in the John Hinckley and
0O.J. Simpson cases. Yet, dl inal, Americans still cling to the belief that each citizen should
have his or her own “day in court.” Statistics on the rising number of case filings in civil court
underscore the exercise of thisright of access to the courts.

Some of the public fascination with trials aso flows from the nature of atrial as great human
drama. In the common view, few secrets can remain cloaked in atrial, or few emotions remain
unraveled under the intensity of skillful examination of witnesses.

MOCK TRIAL — “THE ULTIMATE ROLE-PLAY”

Many teachers have discovered that American society's attraction to the trial process can be used
to an educational advantage. More and more courts are implementing formal visitation programs
for students. Bar associations, individuals attorneys, and judges willingly lend their time to
teachers and students. Significantly, during the past twenty years the use of mock trials has
taken root in schools’ curriculum.
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Two main reasons can be cited for this teaching phenomenon. Oneisthe great public popularity
of trials, already mentioned. The second (more significant educationally) is the recognition of
the mock trial as aversatile, multi-dimensional teaching device. Because of the number of
students amock trial can involve in working toward the achievement of awide variety of skills
objectives, the mock trial as ateaching device might well earn areputation for being the
“ultimate role-play.”

PLANNING FORA MOCK TRIAL

CONDUCTING MOCK TRIALS

A teacher new to the use of mock trials may hesitate to undertake atrial for
reasons of time and complexity. Trial smulation is actually aflexible device, capable of being
compacted into one or two classroom periods or expanded into afull unit several weeksin
length. On a competitive level, attorneys statewide volunteer each year providing legal advice
and training to mock trial teams and their advisors.

Mock trials may be based on historical events, cases of contemporary interest, school situations,
or hypothetical fact patterns. The format of the mock trial can be formal or informal, depending
on the objectives of the class and the skills and sophistication of the students. Most mock trials
use some general rules of evidence and procedure, an explanation of the basic facts, and a brief
statements for each witness.

There is arange of mock trial formats. Freewheeling activities can be done where rules are
created by the student participants (sometimes on the spot) and no scripts are used. Or more
serious attempts to simulate the trial process can be based on simplified rules of evidence and
procedure. They also can be used to re-enact dramatic historical trials in which scripts are relied
upon heavily.

Usually, however, scripts are not used. Instead, the students are given a statement of facts and
legal issues. They may aso be given a set of witness statements, which are not scripts, but
affidavits on which the witnesses and attorneys build their witness examination gquestions and
answers. Relevant documentary evidence (e.g. a contract) might also be included in the packet
of trial materials. Analysis of the packet of materials and strategic design of each step in the tria
represent the most important parts of the student learning experience in the mock trial. For this
reason, teachers should avoid scripting the material or doing most of the question and statement
preparation for the students.

Simplicity in approaching amock trial is critical, particularly for ateacher who has not used the
device previously. The skills-building objectives should always be in the forefront of the
teacher’s activities in the mock trial. While real-life smulation is certainly desirable to a point,
teachers should be aware that too much legalizing over the issues, too much jargon, too much
emphasis on the rules of evidence and procedure tend to diminish the learning value of the mock
trial by stifling student interest and making the process too cumbersome for all involved.
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TIME FACTORS

A successful mock trial can be alargely impromptu event taking place right in the classroom and
occupying one or two class periods at most. It can aso be an intricately planned event with class
preparation taking a full week or even more and trial presentation requiring two or more
complete class periods.

Both types of mock trials, and many variations on them, have demonstrated their value as
strategies for learning in the high school classroom. Each teacher needs to exercise discretion in
selecting which approach to use. A key criterion is the amount of time available for this activity.
Another is the specific learning objectives the teacher isaiming for at that particular point.

The lesson plans provided in this manual are built around the time sequences for each activity
that have proven realistic on the basis of experience with hundreds of mock trials of all kinds.
Throughout, the references to class periods assume 50-minute lengths of time.

A natural prelude to or follow-up activity for the mock trial aretripsto local courts to observe
real attorneys, witnesses and judgesin action. In addition, many attorneys, law students and
judges are happy to volunteer to come into classrooms to help students prepare, act as judges
and/or debrief thetrial.

STUDENT INVOLVEMENT

A mock trial project should involve every student in the class for the entire unit. Careful
planning is essential to achieve this goal of total involvement. Students not assigned specific,
activeroles quickly lose interest. However, not every student in alarge class can play an
attorney or awitness. Realistically, then, in classes larger than fifteen or twenty, how can every
student be actively involved? To alarge extent, the answer depends on the individual teacher
and the classroom situation.

Suggestionsto aid teachersin arranging total involvement include:

a. Number of Attorney and Witness Roles
In each mock trial case, each side uses two witness roles and six possible attorney
roles. In sum, there are sixteen principa roles.

b. Alternates
Alternate witnesses are essential to safeguard against last-minute absences. Since
attorneys can usually cover for each other, teachers can also assign alternate
attorneys. With alternates for each attorney and witness role, as many as thirty-two
students could be assigned roles.

c. Teams*
Cooperative learning is one of the important objectives of the mock trial process. The
team and small group activities essentia to mock trial preparation provide the
vehicles for cooperative learning.
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d. Role Assignments

Note that specific role assignments for attorneys and witnesses are not mentioned
until Lesson Plan #4. Unless the mock trial isto be afairly short, informal classroom
event, thereis no need to rush into role assignments. The longer every student
remains a candidate for any role, the higher the level of student interest in the mock
trial preparations will be.

*Lesson Plan #3 provides instructions for dividing the classinto teams. For the
purposes of active involvement in trial preparation, every student should be assigned
to one team or the other, and should then be expected to participate fully in the small
group discussions and team strategy sessions. The lesson plans call for small groups
at certain points and also indicate which principal roles are involved at each stage.
The principal role players and aternates, as well as, other studentsto assist them,
should all be assigned to small groups and participate in them.

. Juries

In large classes it may be preferable to include al unassigned students on the jury.
(Note, however, possible other roles, under f.) Using ajury is agood way to keep al
students actively involved during the actual trial. However, during the trial
preparation stage, students who will be serving on the jury should be assigned to
work with the teams. Even though real life jury members start atrial impartially with
no prior knowledge of the case, the educational value of having jury members assist
with case preparation outweighs the need to simulate reality.

Activities designed to demonstrate the importance of an impartial jury are valuable.
(One way isto conduct arole-play of a “voir dire” exercise--thisis when lawyers or
the judge ask prospective jurors questions to gauge their impartiaity. A lawyer could
help uswith this.) If the class strongly desires atruly impartial jury for their trial,
another class can be invited to sit asthe jury.

Other Roles
Thetria itself has room for roles other than attorneys and witnesses. These roles
include:
1. Judge or Judges 4, Clerk or Bailiff
2.  Formal Observers 5. Members of the Jury
3. Court Artist 6. Reporters from the media

Again, the god isto involve every student. All studentsin the class, whatever their eventual role
in thetrial, should participate on trial preparation teams.
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PREPARATION OF MATERIALSFOR STUDENTS

The student materials in this manual include an Introduction to the Trial Process, StepsinaTrial,
Simplified Rules of Evidence, and Case Materials. Before starting the mock trial unit, teachers
need to determine which materials to give the class and when. The teacher may copy and
distribute the entire packet at once or give out only sections at atime. A few suggestions that
can help with this decision:

a  TheTrial Processisagenera introduction for students who have not previously studied
trialsin detail, or for those needing refresher reading. It isagood first handout.

b. StepsinaTrial isaguidedesigned to assist students with their preparation for mock tria
roles.

c. Simplified Rules of Evidenceisrecommended for distribution only to classesin which the
teacher plans to devote a substantial amount of timeto trial preparation. For the sake of
time and simplicity, teachers may prefer not to use these rules for short, informal mock
trials.

d. CaseMaterials are separate packets with the facts and pieces of evidence for the specific
trial the classwill conduct. All students should receive a copy of this material.

LEGAL ASSISTANCE

The mock trials presented in the cases include hypothetical laws appropriate for usein any
classroom. However, teachers may prefer to use alaw actually on the books in the jurisdiction
where the school is located.

To obtain information about an appropriate law that would work for amock trial, teachers should
consult with alocal attorney or attorneys. The Bar Association in the area can often assist
teachersin identifying attorneys who could help out.

Attorneys and law students are al so valuabl e resources to assist students in the actual preparation
for amock trial. When using attorneys or law students as class presenters, team advisers, or
judges, the teacher must take the time to brief them so that they understand the educational
objectives of the program and recogni ze that the class will necessarily be using simplified
procedures and rules of evidence.

19



JUDGING

Two important early decisions for the teacher are who will judge the trial and whether to use a
jury. These decisions are influenced by time and learning objectives, aswell asby classsize. A
few suggestions might help with this decision:

a

If the judge is to be a student, he/she should be able to learn the trial process well, have the
capacity to be decisive, and be able to give directions to other students.

The teacher may choose to serve as the judge in situations where substantial control over
the actual processisimportant. Such situations may apply with the very first trial, where
everyoneis anovice; where timeis unusually tight; or where the teacher wants to have a
free hand in interrupting to explain or drill witnesses during thetrial.

An attorney, law student (preferably beyond first year), or local judge may be invited to act
asthejudge. Thisarrangement is most appropriate for the more formal trial where the class
has spend much time preparing. Aswith other situations using an outside resource person,
the teacher should make arrangements well in advance. A full week isminimal. The
resource person agreeing to take the judge’s role will need to know the date, time, and
place. Equally important, the judge needs to gain athorough familiarity with the
educational objectives of the class and with the simplified procedures that will be used in
the mock trial. It isaso advisable to pass the actua trial facts and statements onto the
judge prior to thetrial date.

With alarge class, the teacher may wish to place the students who are not participants in
the trial on a “jury.” The jury then has the task of deciding the outcome of the case. When
the time comes for jury deliberations, the teacher may find it advantageous not to have the
jury go out but have it deliberate fishbowl style right in the classroom. This gives non-
jurors the opportunity to observe the decision-making process, but of course they may not
participate in the juror’s discussion.
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CLASSROOM ARRANGEMENT
For the actual trial, the room should be arranged as follows:

If the trial will attract a sizable group of spectators, ateacher might wish to hold the proceedings
in alarger room or auditorium. Such larger rooms will usually require microphones at the
attorney’s lectern, judge’s bench, and the witness box. All such details should be firm several
days before the trial, and audio equipment should be tested and adjusted before the trial.

SELECTING AND INSTRUCTING THE BAILIFF

Every trial should have a bailiff (often called a clerk) who takes care of announcing the entrance
of the judge, calling the case, keeping time, marking evidence, and swearing in witnesses. The
teacher should instruct the student selected at least one day before the actual trial. A section
entitled “Clerk’s Directions” isincluded as part of Lesson Plan #6: The Mock Trial. See
Bailiff/Courtroom Host explanation in the Competition Procedures section of this kit.

PREPARING THE OBSERVERS

Because there may be more students that can have attorneys and witness roles, or that can
assume such other roles as bailiff, the teacher may wish to designate overseers. Thisisnot just a
“catchall” role. The observers will be valuable in debriefing the trial. They will have the job of
observing thetria asit unfolds, of looking for good points and errors and deficiencies, and of
making notes that can be referred to afterwards when it comes time to analyze the event.

Lesson Plan #6 reminds the teacher to hand out the Mock Trial Observation Sheet to each
observer before thetrial begins.
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MOCK TRIAL ADMINISTRATIVE CHECKLIST

These are tasks the teacher should check off as accomplished. Some are noted as “optional” - all
others are necessary for successful trials.

Trial Selected
Time-frame Determined (dates for each lesson and trial itself)
Lesson Plans Adapted
Materials Selected for Students
Materials Copied for Students
Student’s Preparation Begun
Court Field Trip Date Set (optional)
Attorneys (or Law Students) Identified to Help (optional)
Attorneys Invited (optional)
Attorneys Briefed (optional)
Judge Identified
Judge Invited (actua judge, attorney, teacher, or students)
Judge Briefed and Provided Materials
Room Selected
Microphones Ordered (for larger rooms only)
Invitations Sent (other classes, administrators, parents, etc.) (optional)
Observation Sheets Copied and Handed Out (optional)
Jury Selected/Instructed (optional)
Clerk Selected/Instructed
Judge’s Robe obtained (an academic gown will suffice)
Gavel, etc. obtained (optional)
Students’ Preparation Completed
Trial Conducted
Trial Debriefed
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LESSON PLAN #1
INTRODUCTION TO DISPUTE RESOLUTION AND THE TRIAL PROCESS
(One to two fifty-minute periods; more, if trip to court is undertaken)

OBJECTIVES:
As aresult of the activities in this |esson, the students will be able to:

Explain the purpose of thetrial process.

Describe at |east one aternative to the trial process.

List and explain the major stepsin thetrial.

Name the partiesto a case in both acivil and acriminal trial.
Explain the roles of attorneys, judge and jury in thetria process.

ACTIVITIES:

1.

2.

Reading Assignment: Either for homework or in class, the students should read “The
Trial Process” section (immediately following these lesson plans) in this manual.
Vocabulary Exercise: The teacher might ask studentsto list at least five new wordsin
“The Trial Process” section for vocabulary building. Alternatively, the teacher might
begin a class discussion by listing key words and phrases on the board, e.g. “adversary
system,” “prosecution,” “defendant,” “evidence,” etc., and eliciting definitions from the
class. (10 min.)

Small-Group Discussion Exercise: Divide the classinto groups of 3-5. Ask them to
develop at least two examples of non-criminal disputes that might wind up in atrial. Ask
them to discuss alternative methods of dispute resolution (such as those listed in “The
Trial Process”) for each case, and to identify when atrial might be the only solution. (20
min.)

Discussion Exercise and Homework Assignment: Ask studentsto bring in an article
from the local newspaper concerning an incident that might result in atrial. In class,
discuss why the disputes arose. Identify a possible way to settle the cases out of court.
Ask the students: If the parties go to court, what would they hope to accomplish? (20
min.)

Field Trip to Court: (A haf-day or onefull day)

a.  Make arrangements through the clerk of the local court or an attorney for avisit by
the class. Different courts handle student trips differently, but good communication
with the staff at the local courthouse usually will ensure aworthwhile visit. You
will need to find out what phase of atrial the students are likely to be observing,
and whether it will be acivil or acriminal proceeding. If your mock trial will be a
civil case, you may prefer to observe acivil trial.

b. If the clerk can give you specific information about the case or cases the class will
be observing, spend some time in class the day before reviewing the characteristics
of the civil or criminal process as appropriate.
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c. Asahomework assignment immediately after the field trip, direct the studentsto
write several paragraphs answering these questions:

What kind of trial was observed, and what portion?

Who were the most important people in the courtroom, and what did they do?
What facts did the class learn during their observation?

What do you think happened after the class left?

Did this process seem like a good way to deal with the particular problem
involved? What alternatives would you recommend?

(Y ou may wish to design aform for studentsto fill in for this purpose.)

d. Discussthefield trip, based on the homework responses, in large or small groups
during the next class.

Guest Speakers. Having an attorney or ajudge visit in classis agood alternative or in
addition to afield trip to court. In arranging for such a speaker, be sure that person is
adequately briefed regarding (a) the grade level, age and prior legal knowledge of the
class; (b) your objectives for the speaker’s visit; (c) particular subject areas the class
desiresto discuss; (d) details of any activity you plan to conduct while the speaker is
present. The better you handle preparation with the guest speaker, the better that class
period will turn out. (One class period.)

Distribute Mock Trial Materials and Assign Reading: At this point, the mock tria
case and related materials can be distributed and assigned for homework reading.
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LESSON PLAN #2
STEPSIN A TRIAL

OBJECTIVES:
As aresult of the activities in this |esson, the students will be able to:

e List and explain the mgjor stepsin thetrial.

ACTIVITIES:
a. Have students state the order of eventsin atrial and list them on the blackboard or
give large sheets of paper to small groups and ask them to develop their own lists of trial
procedure. After full class discussion, discuss ways in which the class’s ideas about trial
procedure match or vary from the actual procedure. Which is better? Why? (15 min.)

b. Homework assignment: Direct students to make personal charts of thetrial process.
Ask studentsto clip articles about atrial currently in the news and to identify what
particular stepsin atrial arereferred to in the articles.

c. Quiz.- See Review #1, duplicate and pass out the quiz. The correct answers are:

1. C 6. I

2. N 7. B
3. J 8. A
4. M 9. D
5. K 10. F

Main Stepsin A Trid:

Opening statement by prosecution.

Opening statement by defendant.

Direct examination of prosecution’s witnesses.
Cross-examination of prosecution’s witnesses.
Direct examination of defendant’s witnesses.
Cross-examination of defendant’s witnesses.
Closing statement (argument) by prosecution.
Closing statement (argument) by defendant.

NGO RrWDNE

25



LESSON PLAN #3
INTRODUCTION TO THE CASE
(Oneto Two Class Periods)

OBJECTIVES:
As aresult of the activities in this lesson, the student will be able to:

Identify the type of case, court, and division of the court.

Identify the parties to the case.

Describe what each party to the case wants.

Describe the stipulated facts on atimeline.

Write one paragraph summarizing the facts of the case and the legal issuesinvolved.

ACTIVITIES:

1.

Reading Assignment: The case packets should be distributed to be read for homework in
advance of thefirst class. On thefirst day of class discussion of the case, the teacher
should ask a student to read aloud the introduction to the case and the Statement of Facts.
(15 min.)

Factual Summary Timeline: Draw aline across the board as shown below.

Asin the example below, put important dates from the case on the timeline. Ask the
class a series of questions, e.g.

What happened on each date given?

What happened during the intervening periods?

What information is missing?

How does the missing information affect the case?

Where can that information be found?

The timeline may be used as a means of review and asaquiz. On each day of trial
preparation, until the students know the facts thoroughly, a student could be called to the
board to fill in the events on the timeline. A timeline could also be distributed as a quiz,
with instructions to the studentsto fill it in asindicated. (30 min.)

Initial Case Analysis: With the whole class, dicit facts favorable to the prosecution and
facts favorable to the defendant, and list them on the board in columns. (30 min.)

Homework: Ask studentsto write a paragraph summarizing the facts and legal issues.
Alternatively, ask students to make two lists, one indicating facts favorable to the
prosecution, and other facts for the defense.
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LESSON PLAN #4
STRATEGY and CASE ANALYSIS: OPENING STATEMENTS
(One Class Period)

OBJECTIVES:
Asaresult of the activitiesin thislesson plan, the students will be able to:

Describe the main argumentsin favor of each side of the case.

Identify the facts that support or weaken each major argument.
Summarize the evidence that will be presented on each side of the case.
Write an opening statement for one side of the case.

ACTIVITIES:

1.

Assignment to Sides of the Case: Once the preliminary factual analysis has been com-
pleted, the time is appropriate to assign students to prosecution or defense teams. The
specific role assignments (e.g. attorney, witness) need not be given yet. However, having
apar-ticular point of view will help the students begin to engage in strategic anaysis of
the case.

Once students are divided into prosecution and defense teams, the teacher might also find
it advantageous to designate team captains. (Appoint or elect, perhaps two for each side,
as appropriate for the class.) These students can then be made responsible for leading the
small group discussions and later on, directing the team’s specific case preparation. (This
isoptional; some teachers prefer not to have student leaders.) (10 min.)

Strategic Analysis by Teams: Split the class into the two main groups (prosecution and
defendant). Each team is directed to discuss the following points: (15 min.)

What does our side want to achieve in this case?

How will we accomplish this goal ?

What evidence do we have to help us? ...Hurts us?

What can we claim we will prove in the opening statement?

Team Brainstorming for Opening Statement: After about fifteen minutes of the
discussion described in #2, the students can set about the task of brainstorming the
general framework for their opening statements. For this exercise, it might be useful to
have the students gather their teams at the blackboard or to equip them with butcher
paper. (25 min.) Discussion should focus on:

What are the most important facts we want to tell the judge in our opening statement?
What evidence will we present that we should stress?

What kind of ruling do we want from the judge?

How will we ask for that?

Homework Assignment: Once the students have had sufficient time to strategize and
brainstorm, they will be ready to write individua opening statements for homework. On
the day the assignment is due, each student should get a chance to read the prepared
statement to the team, and the team should decide which statement is best, or which
portions of various statements might be used in combination.

27



LESSON PLAN #5
PREPARATION OF PROSECUTION AND DEFENSE CASES:
WITNESS EXAMINATIONSAND CLOSING ARGUMENTS
(Two to Three Class Periods)

OBJECTIVES.

As aresult of the activities described in this lesson plan, the students will be able to:

e Asexamining attorneys, write alogical sequence of direct or cross-examination questions
(depending upon student assignments) designed to achieve the purpose of the withess
examination.

e Asattorneys assigned to the closing arguments, outline the high points of theideal closing
argument for their respective sides.

e Aswitnesses, recall from memory the important points made in the witness affidavit, and
respond correctly to possible direct and cross-examination questions.

ACTIVITIES:

1. Role Assignments: Prior to the lesson, the teacher should assign students to specific
roles. These arethe availablerolesfor thetrialsin this packet:
Witnesses - Each side has two witnesses, aternates should be appointed for each role.
Attorneys - Each side may use up to six attorneys to take each available speaking part;
however, teachers may find it advantageous to use only three of four attorneys for each
side, assigning more than one speaking part to each. Note that during the trial each side
getsto carry out direct examination of its own witnesses and to cross-examine the
OppOosing witnesses.

2. Reading Assignment: Once the roles are assigned, students should be instructed to read
the case materials again and study the particular parts of the case materials applicable to
their specific roles.

ROLE ASSIGNMENT CHECKLIST

Witnesses:
Witness #1
(Alternate)
Witness #2
(Alternate)

Attorneys:

Opening Statement

Direct Examination - Witness #1

Direct Examination - Witness #2
Cross-examination - Opposing Witness #1
Cross-examination - Opposing Witness #2
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3. Small Group Preparation #1: (One Class Period) Separate the class into prosecution
and defense teams. Divide each team into three working groups as follows

PROSECUTION TEAM DEFENSE TEAM

P1 Witnesses and Alternates D1 Witnesses and Alternates

P2  Examining Attorneys D2 Examining Attorneys

P3 Attorneys assigned to make opening D3 Attorneys assigned to make opening
and closing statements and closing statements

e INSTRUCTIONSFOR THE GROUPS
(First Drill) Witness Groups (P1 and D1):

The purpose of this session isto drill the witness and alternates on their knowledge of the facts
and their witness statements. Through taking turns drilling each other, students will begin to
acquire information about all other witness statements.

Witness #1 is the first to be drilled. Starting with “State your name, please” and proceeding
through the witness statement, witness #1 is asked every conceivable question by the other
students in the group. Witness #2 and then the aternates follow suit.

The questioning drill continues around the circle until each student can answer the questions
without looking at his or her statement.

Oncetheinitial knowledge is acquired, the Witness Group should focus on style and
characterization. Going around the circle again, the students should help each other try to
develop a specific type of character and responses to fit their roles.

EXAMINING ATTORNEY GROUPS
(P2 and D2)

During this session, the attorneys conducting each direct examination begin designing the
guestioning strategy for each witness in consultation with the other attorneysin the group. The
group should start with Witness #1, and, as a group, outline the basic series of direct exam
guestions needed for that witness. They then do the same for Witness #2. Attorneys should
write out the examination questions for homework.

ATTORNEY GROUP FOR STATEMENTS
(P3 and D3)

The purpose of this group is to brainstorm the principa pointsto be included in opening
statements and closing arguments. After the outlines are planned together, the students then
work independently to write the statements. (They can aso be drafted for homework.) Once the
statements are written, the students reconvene to hear and critique each other’s statements.
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4, Small Group Preparation #2: (One Class Period) This phase of class preparation for the
mock trial helps students to rehearse and refine their case presentation. Reorganize the team
groups as follows:

PROSECUTION TEAM DEFENSE TEAM

P1 Opening and Closing Attorneys D1 Opening and Closing Attorneys

P2 Witness and Direct Exam Attorneys D2 Witness and Direct Exam Attorneys
P3  Cross-examination Attorneys D3 Cross-examination Attorneys

e INSTRUCTIONSFOR THE GROUPS
(Second Drill)

OPENING AND CLOSING ATTORNEYS (P1and D1)
Each attorney delivers the prepared statement. The othersin the group critique.
WITNESSES AND DIRECT EXAMINATION ATTORNEYS (P2and D2)

Using the direct examination questions devel oped earlier, the attorneys rehearse the examination
with the witnesses and make changes as necessary.

CROSS-EXAMINATION ATTORNEYS (P3 and D3)

The attorneys responsible for cross-examination for each side can assist each other in trying to
project what testimony might be given on direct exam, thus showing what material might be
appropriate for cross-examination. Attorneys can plot out a series of possible cross-examination
guestions and ask each other the questions to see how they will work. (These students do need to
remember that they will have to alter their prepared material, to some extent, based on what
happens in the direct examination.)
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L ESSON PLAN #6
THE RULES OF EVIDENCE AND PROCEDURE
(Two to Three Class Periods)

Depending upon the complexity of the trial and the amount of time available, teachers may
choose to reduce the scope of thislesson plan. So that students will understand the relationship
between these rules and the evidence they plan to present, teachers should use this lesson plan
only after teams are well involved with the case preparation.

OBJECTIVES.
As aresult of the activities described in this lesson plan, the students will be able to:

e Explain the purpose of the rules of evidence.

e Recognize leading questions, hearsay, irrelevant testimony, and opinions.

e Make proper objections to violations of the rule of evidence.

e Know how to respond to an objection.

e Correctly introduce a piece of evidence.

e Explain the concept of “impeachment.”

e Give an example of impeachment.

ACTIVITIES:

1 Reading Assignment: Teacher may choose to assign students to read the rules of
evidence for homework, or have them read aloud in class. (15 min.)

2. General Discussion: What is the purpose of the rules of evidence? What might happen

without them? What situations have students encountered in their lives that had specified
rules of procedure? What would have happened without these rules? Are there situations
from their everyday lives where these rules come up? (e.g. would a parent punish a child
who said, “I think my sister did it?”” (20 min.)

3. Discussion of Examples. Taking each rule of evidence, teacher repeats what the ruleis.
Teacher asks for an example of arule violation, other than one given in the text. What
harm would come if the particular rule did not exist? Isthisauseful rule? Aretherules
given sufficient to make the trial fair? What rules would the class add? (30 min.)

4, Team Drill: Return the class to prosecution and defense teams. Ask one attorney to start
direct questioning of awitnessin the case you are preparing. All othersin the group
listen for violations of rules of evidence, and make objections as appropriate. (20 min.)

5. Individual Drill: On the board, write steps for introduction of physical evidence. Drill
each attorney individually. (20 min.)
6. Discussion of mpeachment: Ask the class for their understanding of the concept of

impeachment. Explain how the concept is applied in atria to shake the credibility of a
witness. (e.g., an attorney on cross-examination might show awitness a prior statement
which contradicts testimony just made on direct examination.) For homework, ask each
attorney/witness team to develop one example of possible impeachment for that witness.
Demonstrate the examples in the next class. (20 min.)
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f)

9)
h)

)

k)

Review #2(a): Evidence Exercise:

Hand hypothetical Review Exercise 2(a) (look ahead five pages) to students and discuss.
(15 min.) Answers are as follows:

Thisis allowed as a statement by a party (the defendant here) as an exception to the
general rule against hearsay. The defendant is present and can of course deny having
made the statement.

Thisisaleading question as it has the answer the attorney wants in the question and
cannot be asked on direct examination. (It could be asked on cross-examination.)

Yes, thisis not leading.
No, thisis not relevant to the contract issue.
Y es, this may be relevant to issues in adivorce case.

Yes, if the witness could not remember he may be shown awritten statement to refresh
his recollection. The attorney does not have to introduce the statement into evidence.

Y es, thisis proper, to impeach the credibility of awitness.

No, on cross-examination an attorney may only bring up issues raised on direct
examination, thisis called a question outside the scope of the direct examination.

Yes, if Herbisfirst certified as an expert witness through being questioned about his
prior training and experience.

No, not as an expert, but he can testify to the fact that the victim appeared to bein pain or
to other facts from his direct observation.

No, one can testify only to things one knows from direct knowledge.

Review #2(b): Evidence Drill.

Thisreview exercise (five pages from this one) will help the students recognize improper
questioning in atrial. They will also understand better the rationale for evidentiary rules

and will get valuable practice in conducing proper introductions of evidence. Attorneys
could be asked to comein to help with this exercise.

To prepare for this exercise, the teacher will need to do the following:

1.

2.

Read over the Evidence Cases. Teacher will need to decide how to assign witness and
attorney roles for each case. (There will be eleven witnesses and eleven attorneys. If the
classis smaller than 22 students, some can get more than one assignment.)

Duplicate the Evidence Case pages at |east twice (more, if needed.)
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Cut the cases apart. For the eleven students who will act as witnesses, black out or cut
off the lower part of the slip that describes the lawyer’s job. (Otherwise, the witness will
have advance knowledge of what the lawyer is going to try.) Only each lawyer getsthe
entire dlip.

Hand out the slips as appropriate. Tell students not to disclose their roles to the other
students.

Teacher cals out the case number at random and reads the facts portion to the entire
class. Student who has that case performs the lawyer’s role as instructed on the slip. The
witness responds appropriately. (Teacher should see that this exchangeis kept brief so as
not to have too much material for the class to react to.)

Teacher instructs the other students to observe each lawyer’s action, and to make
appropriate objections, if warranted. The student who volunteers an objection must
explain the objection. For example, he or she should not merely call out “hearsay” but
should indicate “hearsay, because...” Also, when making objections, students should
practice using the proper form of address. For example, “Your Honor, I object to (type of
objection) (because)” or “Your Honor, objection! The attorney is (type of objection)
(reason).

If the questioning can be done differently to avoid the evidence problem, the student
playing the lawyer should rephrase the question properly.

Repeat as necessary with the remaining cases.

Debrief each case, encouraging discussion of the rationale for each kind of objection.
(Amount of time for drill above will vary.)
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LESSON PLAN #7
THE MOCK TRIAL
(Oneto Two Class Periods)

OBJECTIVES:

Asaresult of the activities described in this plan, the students will be able to:

e Conduct amock trial, correctly following the sequence of stepsin atrial and employing good
technique for each role.

e Make complex prepared oral presentations as attorneys and witnesses.

e Demonstrate skill in listening, rapid critical analysis, and extemporaneous speech.

e Demonstrate knowledge of the rules of evidence and procedure.

e Demonstrate knowledge of the law applicable to the case.

ACTIVITIES:

Conduct the Mock Trial. Prior to the date of the Mock Trial, the teacher should be sure to have
accomplished most of the tasks described in the “Mock Trial Administrative Checklist.” Be sure
each formal observer has a copy of the Mock Trial Observation sheet at the start of thetrial.
Follow the stepsin atria listed in the Students Guide: Section B.

BAILIFF’S DIRECTIONS:

A student should be selected to serve as the court bailiff (referred to as the “clerk” in many
courts). This student should announce the opening of the court by stating “all rise” as the judge
enters and then stating “please be seated” when the judge is seated. The bailiff then calls the
name of the case, e.g. ““Your honor, our case for today is St. Clair vs. St. Clair.”

Aswitnesses are called the bailiff requests them to raise their right hands and asks, “Do you
swear or affirm that the testimony you are about to give is the truth and nothing but the truth?”
Witness responds: “I do.” “Please be seated and state your name for the court, and spell your last
name.” When attorneys have documents (such as an affidavit or another piece of evidence), they
should first hand them to the bailiff who marks it “Prosecution’s Exhibit A, B, C. etc.” and
Defendant’s Exhibit A, B, C etc.” depending on which attorney is presenting it.

Further details about the bailiffs handling of items for identification can be found under “Special
Procedures” in the “Simplified Rules of Evidence” section of the Students' Guide.




LESSON PLAN #8
DEBRIEFING AFTER THE MOCK TRIAL
(One Class Period or Less)

OBJECTIVES:
As aresult of the activities described in the lesson plan, the students will be able to:

Analyze the strong and weak points of each case presented in the trial.
Identify the person or persons whose performance in the trial made a difference in the case.
Critique the trial from the standpoint of its success in achieving justice.

ACTIVITIES:

1.

Observers. Any student who was designated as an observer for the trial should have
completed an Observation Sheet. After thetrial is completed, the observers make reports
of their observations to the class.

Teams:. After hearing the reports of the observers, or in lieu of observer reports,
prosecution and defense teams should re-form as small groups to discuss these questions:
What were the strong points in our presentation?

What were our weak points? How could they have been avoided?

Were our attorneys prepared correctly?

Did we make good objections?

Was thetrial conducted in afair manner?

Did we achieve our goal? Why or why not?

Even if we achieved our goal, could we have accomplished it in a different manner?

Large-Group Discussion: After the small groups have completed this discussion,
summaries of their responses to these questions should be given to the whole class, with
any appropriate additional discussion led by the teacher or an attorney, if one was present
at thetrial. An attorney (or judge) can be especialy effective in debriefing a mock trial
by comparing what went on to what usually occursin real courts.

Written Assignment: In class or as homework, have students write a brief essay telling
whether or not the trial was a sensible way to achieve justice in this particular case, and
whether justice was in fact, achieved.
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REVIEW #1 (from L essons #1 and #2)
TRIAL PROCESSAND STEPSIN A TRIAL

From Column B place in the blank the letter for the word or phrase that most closely matches the
definition in Column A.

COLUMN A COLUMN B
1. Trier of fact a  prosecutor
2. Theburden of proof inacivil case b. closing argument
3. Processof sharing information before tria c. jury
4. Adversary process d. evidence
____ 5. Written statement made by witness e.  direct examination
6. Onetypeof defensein acriminal case f.  negotiation
__ 7. Final step in the trial before the judge’s decision g.  prosecution
8. Personwho represents the government in criminal cases h.  civil cases
9. What each party needs to present to prove their facts i. aibi
___10. Oneway to settle a dispute without going j.  discovery
totrial k. affidavit
[.  defendant
m. tria
n.  preponderance of
evidence

LIST IN ORDER THE MAIN STEPSIN A TRIAL:

1 S.
2. 6.
3. 7
4. 8
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MOCK TRIAL OBSERVATION SHEET

Please note comments about each presentation; include things that could have been done

differently or improved upon.

PROSECUTION TEAM

DEFENSE TEAM

Pre-Trial Motion

Pre-Trial Motion

Opening Statements

Opening Statements

Direct Exam of First Prosecution Witness

Direct Exam of First Defense Witness

Direct Exam of Second Prosecution Witness

Direct Exam of Second Defense Witness

Cross Exam of First Defense Witness

Cross Exam of First Prosecution Witness

Cross Exam of Second Defense Witness

Cross Exam of Second Prosecution Witness

Objections

Objections

Procedures for Using Documents

Procedures for Using Documents

Closing Arguments

Closing Arguments

Observer’s Name:

Date:
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REVIEW #2(a)
RULESOF EVIDENCE - HYPOTHICAL SITUATIONS

Doug told me he killed his brother and Doug is on trial for the murder. Should | be able
to testify to what he told me?

During direct examination, the attorney wants to show that the witness, David, was at
school on November 30. Can he ask, “You were a school on November 30, isn't that
correct?

Same situation as in b. Can the attorney ask David, “Where were you on November 30?”

Harry’s being sued in a civil trial for breach of contract. Can the prosecution introduce
evidence that Harry has been unfaithful to hiswife?

Can Harry’s unfaithfulness be introduced in a contested divorce case?

John made a sworn statement two days after the automobile accident that he had
witnessed. When the case finally comesto trial and he is called as awitness, John cannot
remember what happened. Can his attorney show John the statement that may help him
remember? Must the attorney introduce the statement into evidence?

Same situation asin f, only John does remember and testifies on direct examination.
However, his testimony contradicts his earlier sworn statement. On cross-examination,
can the other attorney bring up the inconsistencies?

Mary isin acar accident and she sues the other driver. On her direct examination,
damage to the car is never mentioned. Can the defense, on cross-examination, ask about
the repair costs of the car?

Herbisadoctor. The attorney has Herb testify to thiswhen Herb is on the stand. Can
Herb testify that in his expert opinion, the victim was suffering from afracture of the
right leg?

Can Joe, a plumber who worked with the victim, testify that the victim was suffering
from afracture of the right leg?

Kevin has never seen Amy with her baby. Can Kevin testify that Amy isaterrible
mother?
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REVIEW #2(b)
THE EVIDENCE CASES

The case: A delinquency proceeding in juvenile court resulting from serious assault on a
student on a school playground.

The witness on the stand: The mother of the victim.

Your job as an ineffective lawyer: Ask the withessaHEARSAY question.

The case: A dispute over the amount of money owed under awritten contract.
Thewitness on the stand: One of the parties to the contract.

Your job as an effective lawyer: Y ou want to have the written contract introduced into
evidence as an EXHIBIT. Ask the witness questions to identify the contract and move the
exhibit into evidence.

The case: A lawsuit brought by awomen who fell on spilled picklejuiceat 9:3 0 p.m. in
agrocery store.

Thewitness on the stand: The prosecution (the woman who fell).

Your job as an ineffective lawyer: Ask the witness an IRRELEVANT question

The case: A medical malpractice suit. A doctor prescribed medicine for a pregnant
woman and the baby was born retarded.

Thewitness on the stand: The father of the child.

Your job asan ineffective lawyer. Ask the witness an objectionable OPINION
guestion.

The case: A contested marital dissolution (divorce) in which the wife is accused of being
achronic alcohalic.

Thewitness on the stand: The wife.

Your job as an ineffective lawyer: BADGER the witness with questions.

Thecase. A dispute over the custody of two children.

Thewitness on the stand: The mother of the children. (She is being questioned by her
lawyer.)

Your job asan ineffective lawyer. Ask your client on the stand a LEADING question.

The case: A department store sues a customer for failing to pay the bill.

Thewitness on the stand: The customer.

Your job asan ineffective lawyer: Ask the witness an objectionable question about his
CHARACTER.

More...
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10.

11.

The case: Criminal trial for purse snatching.

Thewitness on the stand: An eyewitness testifying for the defense; she just testified that
the defendant |ooks like the person who committed the crime.

Your job as an effective lawyer: IMPEACH (destroy the credibility of) your witness.

The case: A criminal tria for burglary, the defendant claims he was in Florida on the day
of the crime.

Thewitness on the stand: The defendant.

Your job as an ineffective lawyer: Ask the witness an objectionable CHARACTER
guestion.

The case: A suit for emotional distress suffered by a man who found a dead mouse in his
soda.

Thewitnesson the stand: The man who found the mouse.

Your job asan ineffective lawyer: Ask the withess BADGERING questions.

The case: A dispute between acustomer and a TV seller resulting from the failure of the
seller to repair the set.

The witness on the stand: The consumer.

Your job as an ineffective lawyer: Ask thewithessaHEARSAY question.
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THE TRIAL PROCESS

THE PURPOSE

“Equal Justice Under Law” are the words carved deep into the stone above I
the entrance to the Supreme Court of the United States. This statement

reflects the primary purpose of law in the United States: to ensure that every person in this

country has the freedom and security to enjoy the benefits of life in a democratic society.

According to the democratic principles on which American society is built, every person should
have afree and equal opportunity to pursue individual goals and desires. However, so that one
individual’s pursuit of happiness does not infringe upon another’s, the citizens of this country,
through the electoral and legidlative processes, agree upon certain guidelines for their behavior.
These guidelines comprise our system of law.

However, at times individuals come into conflict with one another, in spite of the system of laws.
The reasons for conflict are varied. Laws do not cover every possible situation. Often
individual s involved do not know or understand the law. In certain cases an individual
deliberately chooses to break the law.

Whenever a dispute arises between individuals or between an individual and the government, or
whenever an individua offends the genera will of the people by breaking the law, a solution
must be found that isin harmony with the principles of our society.

Severa solutions might be considered:

1) aclarification of the rights of the parties;

2) adetermination of right and wrong, or guilt and innocence;

3) adirection to one individual to take certain actions to make up for harming another’s rights;
or

4) even afine and/or a sentence as punishment for breaking the law.

A tria isawidely recognized means for settling such disputes. However, going to court usually
should be the last resort in seeking a solution. People should try to work out their problems first
in one-to-one communication or with athird person.

Three common ways of settling disputes without going to court are:

(1) negotiation, in which the parties talk face-to-face;

(2) mediation, in which the parties talk through a third person called a “mediator” who helps
them find a common ground on which they can agree to a solution; and

(3) arbitration, a process less formal than atrial, in which athird party hears the complaints and
makes a decision that the parties have agreed in advance to abide by.

However, when these methods fail, parties to the dispute sometimes go to atrial to find a
solution. A trial is an “adversary process.” This means that two or more personswho arein
conflict present their arguments and their evidence before athird party not involved in the
dispute who then renders a decision. The “impartial” third party that renders the decision can be
ajudge or ajury. Thejudge or jury functions as the “trier of fact.”
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THE PARTIES

A trid revolves around an argument involving two or more people. The people who bring their
argument to the trial are called the “parties” to the case.

A civil trial involves one person complaining about something another person did or failed to do.
The person who does the complaining is called the “prosecution,” and the person who is the
object of the complaint is the “defendant.”

Inacriminal trial, aperson is accused of a particular act that the law calls a crime, such as
murder, robbery, or fraud. The person who does the accusing is the “prosecutor.” The prosecutor
speaks on behalf of the government, which in turn represents the people of the state or nation.
The person who is accused of the crime is the “defendant.”

Except in afew special circumstances (most notably small claims court cases in which lawyers
frequently are not involved), both parties will hire and instruct lawyers to prepare their respective
cases and to make their arguments in court.

THE FACTSOF THE CASE

Long before atrial actually takes place, some argument or incident occurs. Perhapsthereisa
traffic accident; a husband and wife decide they can no longer live together; someone is robbed
at gunpoint. The argument or incident involves many facts, which together make up the “case”
Persons on opposite sides of a case often will view the facts quite differently. This disagreement
over the facts of an incident forms the basisfor atrial.

In atrial, the parties present their differing versions of the facts before an impartial “trier of
fact,”
ajudgeor ajury. Thejob of thetrier of fact isto decide which facts are correct.
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THE EVIDENCE

While the description of the facts of the argument or incident as presented by each party is
important, the trier of fact usually needs alot more information in order to make adecision. The
version of the facts given by the parties may be incomplete, or affected by their emotional state
at thetime of theincident. Or, in afew cases, parties might even give false versions of the facts.

For all of these reasons, the trier of fact needs more information than just the stories of each
party. Inatrial, the attorneys for each side present all of the factual information they can gather
to support their side of the case. This information is called “evidence.”

Evidence may take several formsincluding:

(1) Testimony: a person, called a “witness,” tells the court what he or she saw, heard, did, or
experienced in relation to the incident in question.

(2) Documents: letters, notes, deeds, bills, receipts, etc., that provide information about the case.

(3) Physical Evidence: articles such as weapons, drugs, clothing that can provide cluesto the
facts.

(4) Expert Testimony: a professional person, someone not involved in the incident, who can give
medical, scientific, or similar expert instruction to help the trier of fact decide the importance
of the evidence presented.

THE BURDEN OF PROOF

To guarantee that the trial processisfair to everyone involved, certain legal principles govern the
way parties present their evidence, and the way the judge or jury considers the evidence and
makes adecision. One of the most important rules concerns which party must prove his or her
version of the facts, and how convincing he or she must be. This rule is called the “burden of
proof.”

In acivil case, the person who brings the case to court and does the complaining (the
prosecution) has the burden of proof. Prosecutions must convince the judge or jury that these
facts are correct “by a preponderance of the evidence,” meaning that their evidence is slightly
more convincing than the defendants' evidence. Some refer to this as meaning that 51 percent or
more of the evidence supports prosecutions' side.

In acriminal case, the burden of proof is considered to be much stricter, because the defendant
may go to prison if the prosecutor proves the state’s case. Therefore, the prosecutor must
convince the judge or jury “beyond a reasonable doubt” that the accused committed the crime.
Some state that “beyond a reasonable doubt” means that the trier of fact (judge or jury) must be
at least 95 percent sure that the prosecutor is correct.
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THE DEFENSE

As described above, the complaining or accusing parties usually have the burden of proving their
particular version of the facts. The job of the defense team is to present evidence which prevents
the prosecution or prosecutor from meeting the burden of proof. Defense evidence should
explain, disprove, or discredit the evidence presented by the other party. For example, ina
traffic accident case, suppose the prosecution presents a witness who testifies that the defendant
was speeding just prior to hitting the prosecution’s car in an intersection. The defense could then
present awitness who tells the court that the prosecution, who was hit while making aleft turn,
failed to signal before making the turn. The defense could aso try to show that the defendant
was not speeding at all. This defense testimony weakens the prosecution’s case by presenting an
alternative explanation for the accident.

In criminal cases, defendants try to discredit the evidence presented by the prosecutor in avariety

of ways.

1 presenting evidence to show that the defendant was not present at the scene of the crime
(called an “alibi™);

2. showing that the defendant was acting to protect him/herself (self-defense); and

3. presenting medical evidence showing that the defendant was mentally deranged at the
time of the crime (insanity defense).

PREPARATION FOR TRIAL

Attorneys are responsible for collecting all of the evidence that supports the side of the case they
are representing and for deciding how to present that evidence at the trial. It is the attorney’s job,
therefore to work out a strategy for thetrial.

In general, there should not be any surprises at the trial (contrary to popular belief) if the
attorneys are well prepared. Thislack of surprisesis also dueto the fact that the attorneys for the
opposing sides must let each other know what evidence they have collected. This advance
sharing of information is called “discovery.” Discovery enables both sides to prepare their cases
aswell as possible, to ensure that thetria isfair.

Before the trial, witnesses might make “affidavits,” which are written statements of the facts,
made voluntarily and sworn to, usually in the presence of a notary or other person authorized to
administer oaths. Witnesses might also be required to give a “deposition,” which is testimony
given out of court. At adeposition, attorneys for both sides are present to question the witness,
while a stenographer records the testimony for later usein court.

During this period before the trial, attorneys must also spend time preparing for what they will
actually say and do at each step in thetrial. These steps and suggestions for attorney preparation
are contained in the next section.




Note to Sudents: For a civil case, substitute the word “plaintiff” for the word “prosecution”.

STEPSINA TRIAL

2

A number of events occur during atrial, and most must happen according to a particul ar
sequence.
(The sequence may vary slightly based on state or local rules or practice.)

CoNou~wWNPE

The following is the basic sequence in the trial process:

Judge enters and takes the Bench.

Bailiff callsthe case.

Prosecution (Prosecutor in criminal case) makes an opening statement.
Defense makes an opening statement.

Prosecution presents case:

Prosecution calls first witness and conducts direct examination.
Defense cross-examines the witness.

Prosecution conducts redirect examination, if desired.

Steps a, b, and ¢ completed for each of the prosecutions other witnesses.
Prosecution rests case.

Defense presents case in same manner as Prosecution in #5 above, with Prosecution
Ccross-examining each witness.

Defense rests.

Prosecution makes closing argument.

Defense makes closing argument.

Prosecution offers any rebuttal argument.

Jury instructions (if jury trial).

Jury and judge deliberations.

Verdict/decision/judgment.

Order (civil trial); Sentence (if found guilty in acriminal trial).

The main stepsin thistrial sequence, before the judge or jury start deliberating, can be
summarized as:. (Note how the sides take turns.)

NGO~ WNE

opening statement by prosecution;

opening statement by defense;

direct examination of prosecution’s witnesses,
Cross-examination of prosecution’s witnesses;
direct examination of defense witnesses,
cross-examination of defense witnesses,

closing statement (argument) by prosecution; and
closing statement by defense.

In the following sections on the next four pages, the four most critical stages of the trial are
highlighted.
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STEPSIN A TRIAL
THE OPENING STATEMENT

OBJECTIVE: To acquaint the judge with the case and outline what you are going to prove
through the witness’ testimony and the admission of evidence.

DESCRIPTION:

The opening statement is the introduction to the case. Thisfirst impression is critical to thetrial
since it’s the first time the attorneys for each side get to tell the judge and jury about what
happened to their clients. It “paints a picture” of the case. Your direct and cross-examinations
work to reveal the picture’s details in the best possible light.

In the opening statement the attorney should:

1) Identify themselves, co-counsel and their client,

2) Summarizethe case in less than 30 words using key facts according to your party’s case,
3) Summarize the evidence that will be presented at the trial,

4) Identify who has the burden of proof (the amount of evidence needed to prove afact).

5) Téell the court what decision you want them to come to at the end of thetrial.

STYLE POINTS:

1. Prosecution’s Attorney: Since this attorney speaksfirst, it is very important for the
prosecution’s opening statement to include a good summary of the facts, presented in a light
most favorable to the prosecution. If the opening statement presents a very convincing
picture of the prosecution’s case, the defense team will have a much harder time changing the
minds of the judge and jury.

2. Defense Attorney: The defense team has the task of showing that the prosecution’s version
of the factsis not correct. The defense attorney prepares by predicting how much detail and
what kind of emphasis the prosecution’s attorney will make in his/her opening statement.
The defense attorney should be ready to make adjustmentsin his or her prepared statement
while the prosecution’s attorney speaks. The defense attorney should highlight the facts that
are in dispute and emphasize the kinds of evidence the defense will present to show that the
prosecution is wrong.

3. Hot Tips:
e Know your case, inside and out. Y ou will then appear confident in your case.
e Attorneys should make eye-to-eye contact with raters while speaking. More...

e Do not read your statement. The use of notes is discouraged and your score may reflect it. If
necessary, however, do not read al the way through and look up as often as possible at the
judge.

e Use the future tense in describing what you will do, for instance ‘The facts will show...".

e Don’t emphasize evidence that might not get admitted. Never promise to prove something
you can’t.

e Call your client by name, but refer to your opponent as plaintiff or defendant.

e Don’t be wordy — use concise and specific language to cast your case in the most positive
light.

e Usean analogy, aphrase or word, or create some memorable image that you refer to in your
closing.
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STEPSIN A TRIAL
THE DIRECT EXAMINATION

OBJECTIVE: To obtain information from favorable witnesses to prove the facts of your case.

DESCRIPTION:

After the opening statements, the process of witness examination begins— a chance for witnesses
to tell their story. First, the prosecution’s team presents its witnesses, then the defense team.
Each time awitnessis called to the stand, the attorney who called the witness asks a series of
guestions called the direct examination. These questions reveal what the witness saw, heard,
experienced or knew.

The questions must ask only for facts, not for opinions (unless the witness has been declared to
be an ‘expert’ in a particular subject, such as adoctor or a police detective). When the direct
examination is completed, an attorney for the other side then asks questions to show weaknesses
in the witness’ testimony, a process called ‘cross-examination.’

STYLE POINTS:

1. Attorney Conducting Direct Examination:

e Beforethetria decide the details each of your witnesses know that will help you prove the
main points of your case. Then ask sequence questionsin alogical manner that will reveal
these details.

e The direct examination’s aim is to protect your witness.

e Avoid lengthy or complicated questions. Ask who, what, when, what, where, how questions.

e Leading questions cannot be used on direct examination. (See Rules of Evidence section.)

e Beprepared to rephrase questions in case the witness does not understand a question or fails
to remember facts accurately, or in case the other side objects to a question. (Grounds for
objections are discussed in the Rule of Evidence section.)

e Besureto have all documents marked for identification before you refer to them at atrial.
Then refer to them as Exhibit A, etc. After you have finished using an exhibit, if it at all
helps your case, ask the judge to admit it as evidence.

47



Opposing Attorney:

Listen carefully to the questions and answers since cross-examination must be limited to
subjects discussed in the direct examination.

Listen for violations of the Rules of Evidence.

DIRECT EXAMINATION cont.

4.
Att
[ ]

Be prepared to make good objections. It’s often more beneficial to you to take up
‘objectionable’ issues during cross-examination, rather than objecting too much. You don’t
want to alienate the raters.

Witness:

Know the questions that your side’s attorney will ask and prepare clear and convincing
answers that contain the information that the attorney is trying to elicit from your testimony.
The most important factor in the trial is the believability (often called “credibility”) of the
witnesses.

Witnesses should tell their stories clearly with aslittle hesitation as possible.

It's important for witnesses to know the facts thoroughly.

NOTE: The attorney who conducted the direct examination may do a ‘redirect’ at the close
of cross-examination (see next section). A redirect examination follows the same rules as
direct. However, the questions are limited to subjects discussed in the cross-examination.
Ask that time you don’t use in your direct be reserved for redirect.

Hot Tips:

orney:

Focus the attention on the witness not on yourself.

Allow your witness to explain some facts that may be detrimental to your case. This will
minimize the opposing counsel’s attempt to ‘sting” you with it in cross-examination.

Think quickly if the witness gives you an unexpected answer. Add a short follow-up to be
sure you obtain the testimony you wanted and needed.

Do not make any statements about the facts, even if the witness says something wrong.

If you need a moment to think, ask the judge if you can discuss a point with your co-counsel
for amoment.

Witness:

Know what your witness doesn’t know. Be very familiar with the facts.

Direct your eye contact to the audience raters. They’re the ones you have to convince.
Use gestures sparingly and strategically to emphasize key moments in your testimony.
Don't panic if the attorney or judge asks you a question you haven't rehearsed.

Don’t argue with the attorney.
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STEPSIN A TRIAL
THE CROSS-EXAMINATION

OBJECTIVE: To make the other side’s witnesses less believable.

DESCRIPTION:

The purpose of the cross-examination is to show the judge and jury that a given witness should
not be believed. The attorney will try to cast doubt on the evidence and witness credibility.
They’ll work to prove that the witness:

1)
2)
3)
4)
5)

cannot remember facts;

did not give all of the factsin the direct examination;

told a different story at some other time;

has a reputation for lying;

has a special relationship to one of the parties (maybe arelative or close friend) or bears a
grudge.

QUESTIONSTO ASK:

1)

2)

3)

4)

Witness credibility: Show that he has given a contrary statement at another time

Example: The witness testifies to the exact opposite of what he testified to during the pre-
trial hearing). Ask the witness, “Did you make this statement on June 1st?”” Then read it or
show a signed statement to the witness and ask, “Is this your statement?”” Then ask the
witness to read part of it aloud or read it to the witness yourself and ask, “Did you say that?”
Witness competence or qualifications: Show that an expert witness or even alay witness
who has testified to an opinion lacks training or experience.

Example: A psychiatrist testifying to the defendant’s need for dental work, or a high school
graduate testifying that in his opinion the defendant suffers from a chronic blood disease.
Witnessislying: Show the contradiction.

Example: The witnessfirst testifies to not being at the scene of the accident and soon after
admitsto being there.

Witnessis prejudiced or biased: Show the place in testimony where the witness showed
bias.

Example: The witness testifies that he has hated the defendant since childhood.
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5)

Witness opinion is questionable: This could be because of poor eyesight, hearing etc.
Example: The witness with poor eyesight claims to have observed all the details of afight
that took place 500 feet away in a crowded bar.

STYLE POINTS:

Attorney Conducting Cross-examinations:

This attorney must know precisely what kind of weaknesses he or she wants to show in the
witness.

Ask short, “leading” questions (discussed in the Rules of Evidence). For example, “Isn't it
true...?

Be brief. Don't ask so many questions that well-made points are lost.

Pin down awitness by asking a question requiring ayes or no. Tactfully interject on an
explanation which may hurt your case. Say ““You may stop there, thank you,” or “That's
enough, thank you.”

Questions must be limited to subjects discussed in the direct examination or they can be
objected to as “outside the scope of direct examination.”

Always listen to the witness’s answer.

Don't give the witness the opportunity to re-emphasize the strong points made during the
direct exam.

Don't harass or intimidate or argue with the witness through your questions.

Opposing Attorney:

Listen carefully for violations of the Rules of Evidence and be prepared to make objections.
Listen carefully for the kind of attack the cross-examiner is making; decide if the attack is
successful and what to do about it if it was damaging to your case.

After the cross-examination, the opposing attorney may conduct a “redirect” examination, to
give the witness a chance to explain or correct some points made in the cross-examination.
Be relaxed and ready to adapt your prepared questions to the testimony that is actually heard
during the direct examination.
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Witness:

Witnesses should try to give explanations whenever possible.

Witnesses must pay close attention during cross-examination. The attorney may try to
confuse them.

Memorize the facts and make sure that any digression from your testimony is consistent with
the facts.

Be natural and in character emotionally and in your mannerisms and speech.

Prior to thetrial, isolate al possible weaknesses, inconsistencies, problemsin your testimony,
and be prepared to explain them.

Be asrelaxed and in control as possible. An appearance of confidence and truthfulnessis
important.

Don't read or recite your witness statement word for word.

Hot Tips:

For attorneys:

Phrase your questions so you know how the witness will answer them. Ask the questionin a
different way if you don’t get the answer you were seeking.

Be quick to spell out to the raters through your questioning the times when the witness shows
bias, contradicts their testimony, islying or being uncooperative.

Make your presence so compelling that attention is focused on you rather than on witness’
answers.

Make sure you have the gender of the witnesses in mind when you refer to them as him or
her.

Never ask the witness “How,” “Why” or “Could you explain” questions.

For witnesses:

Know what your witness doesn’t know.

Direct your eye contact to the audience raters. Use gestures naturally and strategically for
emphasis.

Don’t argue with the attorney. Cross-examination can be tough, so don't get flustered.
Predict the opposing party’s cross-examination questions. You’ll know what to say and this
will help you keep your composure under pressure.
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STEPSIN A TRIAL
OBJECTIONS

The purpose of objectionsisto protect your witness. Y ou want to keep the court record clean of
information that is out of bounds. When an attorney hears a question that is out of bounds,
she/he stands and says, “I object, your honor.” Then the attorney must state what she/he is
objecting to and the Rules of Evidenceit violates (if they know it). Thejudge will often allow
the opposing attorney to respond to the objection, before making aruling.

The Judge can say:

Objection Sustained — The question is thrown out. The attorney can rephrase the question or
move on.

Objection Overruled — The question does prevail. The questioning attorney can repeat the
guestion to get back on track.

Y our Objection is Noted — The judge will listen to the answer, but take the objection into
account.

Objection Overruled as Made — The judge is overruling because the objection was made
incorrectly. The objecting attorney should try to restate the objection correctly.

Hot Tips:

Keep your objections impersonal. Try to resist clashing with your opponent.

Some trials can get messy with lots of objections and even antagonism. Thiswill pointlessly
draw both teams away from the focus of the trial. Resist getting drawn into this type of
engagement.

It’s best to hide emotions based on the ruling of the judge. Never disagree with the judge.
After the judge has made hig/her decision, move on. When the judge overrules an objection,
don’t lose heart and stop objecting. Just choose your objections carefully.

Plan your strategy with your co-counsel. Predict opinion and hearsay objections. Plan what
you’ll say when the opposing team makes a legitimate objection.
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STEPSIN A TRIAL
THE CLOSING ARGUMENTS

OBJECTIVE: Make your final case about what evidence is credible or not and which witnesses
should be believed or not. Summarize the application of the law to your case and ask that your
case prevail.

DESCRIPTION:

The purpose of the closing argument isto convince the trier of fact (judge or jury) that the

evidence presented is sufficient to win the case for whichever side the attorney is representing.

The closing argument should include:

1) asummary of the evidence presented that is favorable to the presenting attorney’s side,

2) asummary of the case, and

3) alegal argument showing how the law requires the judge or jury to interpret the facts, and
why that law requires them to rule in favor of the side for which the attorney is arguing.

STYLE POINTS:

1. Prosecution Attorney:

e The prosecution has the burden of proving the factsin acivil case by a preponderance of the
evidence. Tell the jury how you met that burden. Y our compelling summary of the favorable
evidence presented is extremely important.

e Besureto avoid claming evidence that was not, in fact, presented; similarly, do not
emphasize evidence that the defense successfully attacked, except to give afirm response to
such an attack.

e Citethelaw clearly and correctly and make a clear argument regarding how the law requires
the judge or jury to rule in the prosecution’s favor.
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Defense Attorney:

Summarize all of the evidence presented to weaken the prosecution’s case.

Emphasize the inability of the prosecution to meet the burden of proof and stress that such
inability must clearly lead to adecision in favor of the defendant.

Both Attorneys:

Thank the judge and raters for their time and attention.

Isolate the issues and describe briefly how your presentation resolved these issues.

Review the witness testimony. Outline the strengths of your side’s witnesses and also the
weaknesses of the other side’s witnesses. (Remember to adapt your statement at the end of
the trial to reflect what the witnesses actually said as opposed to the anticipated weaknesses
of the other side.)

Review the physical evidence. Outline the strengths of your evidence and the anticipated
weaknesses of the other side’s evidence. (This section must be adapted at trial.)

State the applicable statutes and any cases to show it supports your side.

Hot Tips:

Tie your opening and closing thematically together.

Show adaptability/flexibility. If the opposing counsel successfully used an analogy, visual,
or aturn of aphrase that can be twisted or adopted in your favor, do so in your closing.
Don’t forget to request the verdict/remedy you desire.




This section outlines various areas of study essential to ateam that enters competition.

FINAL TIPS FOR PREPARING - (
WITNESSESAND ATTORNEYS

PRACTICE, PRACTICE, PRACTICE:

Deciding which are the most important points to prove their side of the case and to make sure
that

proof takes place.

Following the formality of court, e.g., standing up when the judge enters; or when addressing
the

judge, to call the judge “Your Honor,” etc.

Telling clearly what you intend to prove in an opening statement and to argue effectively in
your

closing argument that the facts and evidence presented have proven their case.

Phrasing questions on direct examination that are not leading (carefully review the rules of
evidence

and watch for this type of questioning in practice sessions).

Not asking so many questions on cross-examination that well-made points are lost. When a
witness

has been contradicted or otherwise discredited, student attorneys tend to ask additional

guestions that

often lessen the impact of points previously made.

Recognizing what questions are likely to require answers from the witness that will make
good points.

Learning to avoid pointless questions!

Thinking quickly on their feet when awitness gives an unexpected answer, an attorney asks
unexpected questions, or ajudge throws questions at the attorney or witness. (Practice

sessions will

help prepare for this.)
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COURTROOM DECORUM

Always be courteous to witnesses, attorneys, audience raters and the judge.

Always stand when talking in court and when the judge enters or leaves the room.

Dress appropriately. (If it'saformal competition trial, this may mean coat and tie for males
and

dresses or equivalent for females.)

Prior to opening statements, ask the judge if you may present stipulations you would like
him/her to

consider.

Do not stand in the view of the opposing counsel when you are examining a witness.
Always say “Yes, Your Honor,” or “No, Your Honor,” when answering a question from the
judge.

Attorneys shouldn't make objections while the other side is asking questions unless they are
relatively

sure that the judge will agree with your objection.

Judges and raters don't like attorneys who constantly make objections or attorneys who make
objections without being able to explain the reason for the objections.

Learn how to introduce evidence. Mark the evidence first. Show the evidence to the witness.
Ask

The witness to identify the evidence as authentic. Ask the judge that the evidence be
admitted. The bailiff will give the evidence to the judge.

If the judge rules against your objection, take the defeat gracefully and without showing
emotion.

Gum chewing is prohibited.

The members of your team watching from the audience should not be talking during the
proceedings.

Coaches should not be talking to their team members sitting in the audience boxes.
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CASE PREPARATION TIPS FOR
ATTORNEY COACHESAND TEACHERS "

s

[ <3

Teachers should duplicate and distribute to appropriate individuals, I
all student materials included in this manual.

Case preparation can begin in class and move outside of class when the competition team is
selected. Attorney coaches should try to attend 2-3 in-class sessions during initial
preparation.

Attorneys can be of assistance to the teacher in discussions of the following:

e proceduresintrias;

burden of proof;

rules of evidence (explain only simplified rules of evidence included in this manual);
the roles of each participant, i.e., attorney, witness,

law relevant to the competition case given in this manual.

Brainstorming is a good teaching technique to use for case preparation. Attorneys should
avoid lectures. Attorneys and the teacher should elicit ideas from students rather than spoon-
feed them. Use thistechniquein reviewing steps of atrial, identifying important issues,
developing arguments, deciding what should be included in opening and closing statements,
guestioning techniques.

During group work, attorneys can take one group and the teacher the other.

Teachers and attorneys must be thoroughly familiar with the rules of evidence and rules of
competition.

It isimportant to de-emphasi ze the competitive aspects of the experience and stress the
educational benefits and enjoyment.

Attorneys should be available to attend preparation sessions before the District Competitions.

Attorneys and teachers can help students prepare their statements, but should avoid the
temptation to help too much. Students should be encouraged to do as much of the writing as
possible.
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10.

11.

12.

KEY POINTSTO REMEMBER %

All participants should speak loudly and clearly. Practice this by having
each student attorney stand at the far end of the room while questioning
the student witness.

As soon as possible, student attorneys should begin formulating questions for usein
examination of witnesses, and student witnesses should rehearse their testimony. Student
preparation will progress more rapidly by simulating actual conduct of the trial than by
merely conducting general classroom discussion of the stepsin thetrial.

Leading questions are not allowed on direct examination, but can and should be asked on
Cross-examination.

Courtroom etiquette and decorum should be stressed at practice and observed at trial
(e.0., standing when addressing the court, calling the judge “Your Honor”).

Cross-examination should be short and to the point: questions on cross-examination are
designed to elicit a particular response from the witness, asking open-ended questions
which call for a narrative or explanation (e.g., “How,” “Why,” or “Could”) may result in
testimony which is unexpected and harmful to the cross-examiner’s case.

Each attorney should be prepared to state the reasons for overruling an objection raised
by the opposing counsel during questioning of the witnesses.

The witness statements should not be read verbatim in the trial. Witnesses will not be
permitted to take their statementsto the stand. They serve merely as a point of departure
for ora testimony. However, testimony must not be inconsistent with facts set forth in
the witness statements.

Credibility of witnessesis very important and therefore, students acting as witnesses
should be encouraged to get into the roles and to attempt to think and dress like the
person they are playing. These students should read over the statements many times and
have other people ask them questions about the facts until they know them “cold.”

The witnesses performance will be taken into consideration when evaluating the team’s
performance during the competition.

Witnesses are not permitted to refer to their statements during thetrial, except to refresh
recollection (direct) or impeach (cross).

Even though the class is representing one side during the first round of competition,
during practice sessions students on the competition team should be assigned to play all
witnesses. Use case preparation materials completed during classroom work so that your
competing students have two sets of trial materials to work from.

During the practice rounds, you may wish to get students from another class to constitute
the jury. The jury should not be allowed to read the statement of facts or witness
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13.

14.

15.

16.

17.

18.

statements prior to thetrial in order to avoid predisposition, to simulate more precisely an
actual trial and to more adequately determine your team’s effectiveness.

Opening statements and closing arguments should be written by students. Attorney and
teacher coaches can assist with editing, but not the actual writing of arguments. Coaches
should not tell students to incorporate language the students do not understand. Closing
arguments should not be totally composed before trial as they are supposed to highlight
the important developments for the prosecution and defense that occurred during the trial.

It should be made clear to students that material or relevant facts cannot be changed from
their witness statement. |If they contradict this statement on the witness stand, the
opposing attorney may use it to impeach the witness. Students also may not “invent”
relevant media facts or incidents that not in the statements. However, when an attorney
on cross-examination asks a question the answer to which is not included in the statement
of facts, the witness will be forced to respond with an answer consistent with his
character and the facts. This should be awarning to cross-examiners to avoid asking
guestions which are not included in the statement of facts or witness statements, as the
response will be accepted (see rules of competition).

Always conduct a debriefing session after a practice round in order to identify and correct
possible deficiencies. Include questions such as:

Was the opening statement an accurate picture of what the trial actually produced?
Did the examining attorneys elicit all the necessary facts from the witnesses?

Were the withesses convincing and adequately prepared?

Did the closing arguments effectively summarize the main points the witnesses
made? Did they identify deficiencies of the opposing side’s case?

cooo

Some of the things most difficult to learn are:

To phrase questions on direct examination that are not leading;

To introduce documentary or physical evidence;

To follow the formality of court;

Not to ask so many guestions on cross-examination that well-made points are | ost.

When they have contradicted a witness or made him/her otherwise look bad, student

attorneys tend to ask additional questions which often lessens the impact of points

previously made. Students should be encouraged to recognize what answers make

good points so that they know when to stop;

e. Totel what they intend to prove in an opening statement and, in the closing
argument, to argue that the facts and evidence presented have proved their case.

cooTo

Teams must be prepared to present both sides of the case, as attorneys for the prosecution
or defendant. They will not know which side they will represent until the start of the
competition, when they draw numbers.

In order to deter unfair extrapolations on redirect examination, re-cross examinations of
no more than one minute are allowed so long as the questioning is strictly within the
scope of the redirect.
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